UNI TED STATES DI STRI CT COURT
DI STRI CT OF MAI NE

UNI TED STATES OF AMERI CA
V.
ANl BAL VEGA, JR., Crimnal No. 96-9-P-C

Def endant

GENE CARTER, Chief Judge

VEMORANDUM AND ORDER DENYI NG
DEFENDANT VEGA' S MOTI ON TO SUPPRESS

On March 12, 1996, a federal grand jury returned a four-
count indictnment (Docket No. 14) agai nst Juan Vasquez and Ani bal
Vega, Jr., charging themw th cocaine trafficking related
of fenses. Now before the Court is Defendant Vega' s Mdtion to
Suppress for Lack of Probable Cause in Search Warrant (Docket
No. 19) by which Defendant seeks to suppress all evidence arising
out of a search of a Lew ston, Maine apartnent on February 16,
1996. Because the Court concludes that the search warrant was
properly issued, the Court will deny the notion.

. FACTS

On February 16, 1996, Special Agent M chael Bussiere of the
Mai ne Drug Enforcenent Agency submtted an affidavit to a Mine
District Court Judge to apply for a warrant to search the first-
floor, rear apartnent of a building |located at 98 Bl ake Street,

Lew ston. The Governnent has attached a copy of the affidavit to



Its Cbjection to Mdtion to Suppress (Docket No. 21). The
affidavit sets forth the follow ng facts.

Agent Bussiere was conducting an investigation regarding
all eged trafficking in cocaine by Debra Wng, a.k.a. "Fat
Debbie."” Bussiere Affidavit 1 1. On February 8, 1996, Bussiere
and Agent Joseph Bradeen el ected to use Cooperating I ndividual
#1453 (C.1.) to make a controlled purchase of cocaine from W ng.
Id. § 7. Qutfitted with a bodywire, the C 1. went to Wng's
apartnment, at which tine Wng told the C.1. that they would have
to go for aride to pick up the cocaine. 1d. 1 7, 8. Wng
stated that she was going to buy the crack from sone "Puerto
Ricans." 1d. § 9. After driving to Blake Street, Wng was seen
wal king into a driveway between 96 and 98 Bl ake Street, but
surveill ance agents were unable to ascertain which building Wng
entered. 1d. 1 9. Upon returning to the car, Wng handed four
bags of crack cocaine to the C 1. Id. § 9.

On February 16, Agents Bussiere and Bradeen again net with
the C.1. to arrange a second control |l ed purchase fromWng. 1d.

1 11. The C.I. nmade a recorded tel ephone call to Wng in which

Wng stated that she did not have any cocaine. [d. ¥ 11. Wng
and the C.I. agreed that the C. 1. "would pick Wng up at her
apartnment and drive Wng to a source of supply.” 1d. § 11.

Equi pped with a bodywire, the C. I. picked up Wng and asked her
If they were going to the sanme place, and Wng responded in the

affirmative. 1d. 1Y 12, 13. The C 1. then drove Wng to the



corner of Ash and Bl ake Streets, and Wng wal ked into the
driveway at 98 Bl ake Street. [d.  13.

By his affidavit, Agent Bussiere attests that Agent Kevin
Mul herin stated that he followed Wng into 98 Bl ake Street
t hrough the side-rear entrance and Wng was waiting at the door
to the first-floor, rear apartnent. [d. T 13. Agent Mil herin
wal ked up the stairs to the second fl oor and observed W ng
waiting in front of the door for at least thirty seconds before
she was let inside. 1d. 9 13. Milherin did not see any of the
occupants of the apartnent and |l eft the apartnent buil ding before
Wng. 1d. § 13. Wwen Wng returned to the C.1.’s car, the CI.
asked her if she had obtained the cocaine, and Wng responded
affirmatively. [1d. ¥ 14. Wng gave the C. I. three baggies
containing crack cocaine. 1d. 1 14, 15.

The Maine District Court Judge issued a warrant to search
the first-floor, rear apartnent at 98 Bl ake Street for schedul ed
drugs, suns of noney obtained fromthe sale of schedul ed drugs or
I ntended for the purchase of such drugs, business records
relating to the trafficking in schedul ed drugs, and drug
paraphernalia. Search Warrant (Attachnment to Docket No. 21).

| I. DI SCUSSI ON

Def endant contends that there was no probabl e cause for the
I ssuance of the search warrant and that the affidavit supporting
the application for the search warrant was deficient. Defendant
argues that the officers were on a "fishing expedition” wthout

knowi ng whi ch apartnment Wng had entered, where Wng had obtai ned

3



t he cocai ne, and who and what was | ocated inside the apartnent.
Def endant further contends that Agent Bussiere did not have
personal know edge as to what occurred in the hallway and he
shoul d not have relied on the hearsay statenents of Agent
Mul heri n.

Because Def endant does not chall enge the truthful ness of the
factual allegations in Bussiere' s affidavit, this Court need not

conduct an evidentiary hearing pursuant to Franks v. Del aware,

438 U.S. 154 (1978).' See United States v. Singleterry, 821 F.

Supp. 36, 40 (D. Me. 1993). Instead, this Court need only

exam ne the affidavit submtted to the Maine District Court Judge

Y'I'n Franks, the Suprene Court addressed the issue of the
necessity of an evidentiary hearing as foll ows:

To mandate an evidentiary hearing, the challenger’s attack
nmust be nore than conclusory and nust be supported by nore
than a nere desire to cross-exam ne. There nust be

al l egations of deliberate falsehood or of reckless disregard
for the truth, and those allegations nust be acconpani ed by
an offer of proof. They should point out specifically the
portion of the warrant affidavit that is clainmed to be

fal se; and they shoul d be acconpani ed by a statenent of
supporting reasons. Affidavits or sworn or otherw se
reliable statenents of w tnesses should be furnished, or
their absence satisfactorily explained. Allegations of
negl i gence or innocent m stake are insufficient. The
deliberate falsity or reckless disregard whose inpeachnent
Is permtted today is only that of the affiant, not of any
nongovernmental informant. Finally, if these requirenents
are net, and if, when material that is the subject of the
all eged falsity or reckless disregard is set to one side,
there remains sufficient content in the warrant affidavit to
support a finding of probable cause, no hearing is required.
On the other hand, if the remaining content is insufficient,
the defendant is entitled, under the Fourth and Fourteenth
Amendnents, to his hearing

Franks, 438 U S. at 171-72.



to ascertain whether it contains sufficient facts to support a
determ nation that there was probabl e cause to issue the warrant.
Regardi ng the i ssuance of a search warrant, the Suprene

Court has stated that

[t]he task of the [warrant] issuing nagistrate is sinply to
make a practical, comon-sense deci sion whether, given al
the circunstances set forth in the affidavit before him
including the ‘veracity’ and ‘basis of know edge’ of persons
suppl yi ng hearsay information, there is a fair probability

t hat contraband or evidence of a crime will be found in a
particul ar place.

I[Ilinois v. Gates, 462 U. S. 213, 238 (1983); see also United

States v. Jewell, 60 F.3d 20, 23 (1st Cr. 1995) ("Probable cause

means sinply that the totality of the circunstances gives rise to
a ‘fair probability’ that a search of the target prem ses wll
uncover evidence of a crine."). Furthernore, the Governnent
needs to make a showi ng of only a probability of crimna

activity for there to be probable cause rather than a prima facie

showi ng of such. United States v. Burke, 999 F.2d 596, 599 (1st

Cir. 1993). In reviewng the issuance of a search warrant, this
Court accords great deference to a magi strate’ s determ nation of
probabl e cause. Jewell, 60 F.3d at 22; Burke, 999 F.2d at 598;
United States v. Taylor, 985 F.2d 3, 5 (1st Cir. 1993), cert.

deni ed, 508 U. S. 944 (1993).

In this case, having conducted a "totality of the
ci rcunstances” scrutiny of Bussiere's affidavit, this Court is
satisfied that the issuing judge had a substantial basis for
finding that there existed probabl e cause to believe that

contraband and evidence of a crine would be found in the first-

5



floor, rear apartnent at 98 Bl ake Street. The affidavit details
two occasions on which a C. 1. obtained cocaine from Debra W ng
after she had entered an apartnent on Bl ake Street. On both
occasions, Wng said that they would have to go for a ride to buy
the cocaine fromher source. On each occasion, Wng was inside
the apartnment building only a short period of tine.

Al t hough Bussiere did not know which building Wng had
entered on the first occasion, Agent Mul herin w tnessed W ng
enter the first-floor apartnent at 98 Bl ake Street on the second
occasion. In addition, on the second controlled purchase, Wng
told the C.1. that they were going to the sane place as the first
time. Although Wng was not w tnessed purchasing cocaine from
sonmeone inside the first-floor apartnent at 98 Bl ake Street, a
fair inference can be drawn that she obtained the cocaine there
because she said she did not have any cocai ne before entering,
she was seen entering that apartnent, she was inside the building
only a few m nutes, she had cocaine right after returning from
the buil ding, and she responded affirmatively when asked if she
had obt ai ned t he cocai ne.

Furthernore, the Court concludes that it was perm ssible for
the issuing judge to rely on Bussiere’'s hearsay statenents of
Agent Mul herin without requiring a separate affidavit by
Mul herin. In fact, the Suprenme Court has stated previously that
"[o] bservations of fellow officers of the Governnent engaged in a

common investigation are plainly a reliable basis for a warrant



applied for by one of their nunber.” United States v. Ventresca,

380 U.S. 102, 111 (1965).

[11. CONCLUSI ON

Accordingly, it is ORDERED that Defendant’s Mtion to
Suppress for Lack of Probable Cause in Search Warrant be, and it

I s hereby, DEN ED.

GENE CARTER
Chi ef Judge

Dated at Portland, Miine this 10'" day of May, 1996.



